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FR 46149, Oct. 11, 1983]

§404.441 Partial monthly benefits; in-
sured individual and another per-
son entitled (or deemed entitled) on
the same earnings record both have
excess earnings.

Where both the insured individual
and another person entitled (or deemed
entitled) on the same earnings record
have excess earnings (as described in
§404.430), their excess earnings are
charged, and their partial monthly
benefit is apportioned, as follows:

Example: M and his wife are initially enti-
tled to combined total benefits of $264 per
month based on M’s old-age insurance bene-
fit of $176. For the taxable year in question,
M’s excess earnings were $1,599 and his wife’s
excess earnings were $265. Both were under
age 65. M had wages of more than $340 in all
months of the year except February, while
his wife had wages of more than $340 in all
months of the year. After M’s excess earn-
ings have been charged to the appropriate
months (all months through July except
February), there remains a partial benefit
payment for August of $249, which is allo-
cated to M and his wife in the ratio that the
original benefit of each bears to the sum of
their original benefits: $166 and $83. His
wife’s excess earnings are charged against
her full benefit for February ($88), her partial
benefit for August ($83), her full benefit for
September, and from $6 of her October bene-
fit, leaving an $82 benefit payable to her for
that month.

[48 FR 46149, Oct. 11, 1983]

§404.446 Definition of
services” and “services.”

(a) General. In general, the substan-
tial services test will be applicable
only in a grace year (including a termi-
nation grace year) as defined in
§404.435(c)(1). It is a test of whether, in
view of all the services rendered by the
individual and the surrounding cir-
cumstances, the individual reasonably
can be considered retired in the month
in question. In determining whether an

“substantial

individual has or has not performed
substantial services in any month, the
following factors are considered:

(1) The amount of time the individual
devoted to all trades and businesses;

(2) The nature of the services ren-
dered by the individual,

(3) The extent and nature of the ac-
tivity performed by the individual be-
fore he allegedly retired as compared
with that performed thereafter;

(4) The presence or absence of an ade-
quately qualified paid manager, part-
ner, or family member who manages
the business;

(5) The type of business establish-
ment involved;

(6) The amount of capital invested in
the trade or business; and

(7) The seasonal nature of the trade
or business.

(b) Individual engaged in more than
one trade or business. When an
individual, in any month, performs
services in more than one trade or
business, his services in all trades or
businesses are considered together in
determining whether he performed sub-
stantial services in self-employment in
such month.

(c) Evidentiary requirements. An indi-
vidual who alleges that he did not
render substantial services in any
month, or months, shall submit de-
tailed information about the operation
of the trades or businesses, including
the individual’s activities in connec-
tion therewith. When requested to do
so by the Administration, the individ-
ual shall also submit such additional
statements, information, and other evi-
dence as the Administration may con-
sider necessary for a proper determina-
tion of whether the individual rendered
substantial services in self-employ-
ment. Failure of the individual to sub-
mit the requested statements, informa-
tion, and other evidence is a sufficient
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basis for a determination that the indi-
vidual rendered substantial services in
self-employment during the period in
question.

[32 FR 19159, Dec. 20, 1967, as amended at 47
FR 46691, Oct. 20, 1982]

8§404.447 Evaluation of factors in-
volved in substantial services test.

In determining whether an individ-
ual’s services are substantial, consider-
ation is given to the following factors:

(a) Amount of time devoted to trades or
businesses. Consideration is first given
to the amount of time the self-em-
ployed individual devotes to all trades
or businesses, the net income or loss of
which is includable in computing his
earnings as defined in §404.429. For the
purposes of this paragraph, the time
devoted to a trade or business includes
all the time spent by the individual in
any activity, whether physical or men-
tal, at the place of business or else-
where in furtherance of such trade or
business. This includes the time spent
in advising and planning the operation
of the business, making business con-
tacts, attending meetings, and prepar-
ing and maintaining the facilities and
records of the business. All time spent
at the place of business which cannot
reasonably be considered unrelated to
business activities is considered time
devoted to the trade or business. In
considering the weight to be given to
the time devoted to trades or busi-
nesses the following rules are applied:

(1) Forty-five hours or less in a month
devoted to trade or business. Where the
individual establishes that the time de-
voted to his trades and businesses dur-
ing a calendar month was not more
than 45 hours, the individual’s services
in that month are not considered sub-
stantial unless other factors (see para-
graphs (b), (c), and (d) of this section)
make such a finding unreasonable. For
example, an individual who worked
only 15 hours in a month might never-
theless be found to have rendered sub-
stantial services if he was managing a
sizable business or engaging in a highly
skilled occupation. However, the serv-
ices of less than 15 hours rendered in
all trades and businesses during a cal-
endar month are not substantial.

(2) More than 45 hours in a month de-
voted to trades and businesses. Where an
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individual devotes more than 45 hours
to all trades and businesses during a
calendar month, it will be found that
the individual’s services are substan-
tial unless it is established that the in-
dividual could reasonably be consid-
ered retired in the month and, there-
fore, that such services were not, in
fact, substantial.

(b) Nature of services rendered. Consid-
eration is also given to the nature of
the services rendered by the individual
in any case where a finding that the in-
dividual was retired would be unrea-
sonable if based on time alone (see
paragraph (a) of this section). The
more highly skilled and valuable his
services in self-employment are, the
more likely the individual rendering
such services could not reasonably be
considered retired. The performance of
services regularly also tends to show
that the individual has not retired.
Services are considered in relation to
the technical and management needs of
the business in which they are ren-
dered. Thus, skilled services of a mana-
gerial or technical nature may be so
important to the conduct of a sizable
business that such services would be
substantial even though the time re-
quired to render the services is consid-
erably less than 45 hours.

(c) Comparison of services rendered be-
fore and after retirement. Where
consideration of the amount of time
devoted to a trade or business (see
paragraph (a) of this section) and the
nature of services rendered (see para-
graph (b) of this section) is not suffi-
cient to establish whether an individ-
ual’s services were substantial, consid-
eration is given to the extent and na-
ture of the services rendered by the in-
dividual before his retirement, as com-
pared with the services performed dur-
ing the period in question. A signifi-
cant reduction in the amount or impor-
tance of services rendered in the busi-
ness tends to show that the individual
is retired; absence of such reduction
tends to show that the individual is not
retired.

(d) Setting in which services performed.
Where consideration of the factors de-
scribed in paragraphs (a), (b), and (c) of
this section is not sufficient to estab-
lish that an individual’s services in
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